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& ABORTION 


Generally 
Trial court attempted to enjoin juvenile from terminating her pregnancy 
Equal protection challenge by minor 


Judicial Consent 
Court will not waive parental consent if child too immature 597 SO.2d 711 


ABUSE, NEGLECT AND DEPENDENCY 


Battering 
Denying medical care causes injury 


Chemical Abuse 

Baby born with dangerous drugs is presumptively dependent CalRptr.2d 198 
Cannot prosecute for prenatal drug abuse NE.2d 710 
Criminal prosecution of mother who ingested controlled substance So.2d 1288 


Contributing to Delinquency/Neglect 
Providing home for runaway without calling mother is contributing SE.2d 221 
Mother using eight-year-old son to steal guilty though son not P.2d 1092 


Generally 
Foster placement must reasonably continue religious training FSupp 874 
Abuse can be found though parents unaware of it NYS.2d 57 


Hearing 

Noncustodial parent may not appeal unless rights affected A.2d 882 
Court must approve adverse psychological examination of child NYS.2d 77 
Venue is in county of child's welfare foster home NE.2d 1117 
Reversible error to deny eighteen-month statutory review hearing CalRptr 301 
Ten factors to consider as to admissibility of child's statement SE.2d 65 
Factors in deciding reliability of child's hearsay NW.2d 689 
Manipulation of dolls is corroboration for child's hearsay NW.2d 498 
Must have foundation of reliability for psychological tests CalRptr.2d 856 


Preliminary Removal 
Can remove if parent refuses help and child wants to leave CalRptr 
Can remove if in danger FSupp 


Protection 
Abusing stepchild does not prove abuse of natural child 
If find two siblings, can include third without evidence as to it 


Rehabilitation 

Rehabilitation plan must be interdisciplinary use, neglect SE.2d 
Rehabilitation plan must be individualized CalRptr.2d 
Parents fail reunification plan CalRptr.2d 


Reporting Abuse 

May be neglect to file repeated false abuse reports about spouse 
Counselor reporting abuse may have tort liability, but not civil 
Statute survives constitutional challenge 

Father is branded child abuser and cannot invoke due process clause 


Sexual Abuse 
Can terminate father who won't admit sexual abuse of daughter NE2d 1202 Apr 105 
Despite father's sexual abuse, juvenile court could not prove 


his son's welfare was in danger P.2d 173 Dec 297 
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Types of Neglect or Abuse 

No homicide charge if religious healing allowed in neglect law 475 
It may not be negligent to leave child with caring relative 475 
Standing with nose to wall not abuse because no pain 581 
Can override child's religious beliefs to order medical treatment 582 


ADOPTION 


Adoptors 

Parents cannot adopt own child if not married to each other 
Cannot pay mother's living expenses during pregnancy 
Statute can give preference to relative but not to a race 
Lesbian with long relationship with mother may adopt 
Best interest of child in placement is with relatives 

Foster parents barred from adopting foster child 


Agencies 

Agency liable for what it says, not what it doesn't say 

Agency liable if not disclose important information 

State agency immune from liability for damages sustained by child 
Action against adoption agency for negligent misrepresentation 


Consent 

Blank consents may be permissible if chance to withdraw 
Grandparents have no statutory or other basis to object 

Formal adoption consent valid though made without legal advice 
Cannot block adoption because ignorance of child 

Cannot compel applicant for adoption to complete it 
Withholding of consent to adoption when parent is a minor 


Effects of Adoption 
Adoption is total, not visiting rights to natural parents 


Generally 

Improper to seek voiding of adoption in order to avoid support SE.2d 742 
Adoption least detrimental option if parents no stability CalRptr.2d 290 
Termination statute overrides adoption statute P.2d 1231 


Procedures 

Interstate compact not obligatory in adoptions 597 
Knowing natural parents names is factor but not bar to adoption 818 
Notice may be required by due process even if not by statute 593 
Unconstitutional to deny placement because of religion 582 


AGE 


Generally 

Unconstitutional to deem boys sixteen adults but girls sixteen juveniles 586 SO.2d 39 
Can charge in adult if offense continues over birthday 944 F.2d 784 
Age at time of petition, not offense, determines which court 484 NW.2d 138 
Manslaughter if fetus born alive and later died 830 SW.2d 877 


ALIMONY & SPOUSAL MAINTENANCE 


Generally : 

No rehabilitative alimony extension to get a further degree $O.2d 1179 
Amount a spouse could have earned is marital asset NYS.2d 819 
Workers compensation is in lieu of body part so nonmarital A.2d 671 
If ability to pay in doubt, use lump sum alimony SO.2d 47 
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Apr 106 
Apr 106 
May 130 
May 132 
May 132 


sbian relationship is adultery barring alimony SE.2d 564 
Decretal alimony is based on need, contractual on the agreement SW.2d 731 
Order $1.00 to keep jurisdiction open for future earnings P.2d 1149 
Though spouse becomes self-sufficient, alimony may continue $O.2d 1301 
Reimbursement alimony repays sacrifices benefiting other NW.2d 83 June 151 
Can order more support retroactively for special needs SE.2d 536 June 171 
Alimony pendente lite preserves status quo until decree SO.2d 343 Aug 200 
Can find contempt on affidavits if clear NYS.2d 470 Aug 201 
Alimony must consider age, jobs, income, payor's prospects NE.2d 321 Aug 207 
Health insurance required of husband for divorced wife SO.2d 1251 Sept 242 
May require insurance or a lien to protect future alimony S$O.2d 141 Oct 267 


@ vice: for living standard, may order alimony though remarried P.2d 322 


S2sze88s 


aap 


Modification 

Antenuptial contract cannot waive alimony or lawyer's fees 583 
Permanent alimony may be adjusted to balance property inequities 583 

Can increase alimony, support when spouse income increases 597 
Alimony may continue after death unless decree ended sooner 475 
Alimony in gross is for fixed a sum and date, not modifiable 589 

Modify rehabilitative alimony if change of circumstances 821 

No alimony modification because boyfriend paying bills 821 

A fixed amount is lump sum which cannot be modified 600 

Can consider modification on affidavits only 6 

Contempt to change military pension which lowers alimony 824 

Cannot take early retirement if alimony unreasonably reduced 603 

Cannot set off rehabilitative against reimbursement alimony 481 

Cannot modify if barred by separation agreement 828 ; 
Cannot cancel some alimony if wife has overnight male guest 416 SE.2d 


OSszkzOQRezgkaa 


& CERTIFICATION 


Effects of Certifying 
Juvenile stays in adult court though found guilty of lesser offense 
Case stays adult though convicted of uncertifiable offense 


Generally 
Teen suicide in adult jail 


Grounds 

Can since all prior behavior including offenses never charged 

Can require certification for gang activity 

Need not either prove all factors nor consider them equally 

Cannot certify on severity and number of crimes only 

Can certify if offense heinous even if not felony and child amenable 
Cannot order child to discuss offense with psychiatrist 

Consider own county's facilities; trend of offenses 

Cannot certify amenable child just because offense serious 


Methods 

Not need mental illness to send nine-year-old charged with murder to juvenile . 1308 
Court can reject stipulation of parties for certification : 1347 
No absolute right to self-certification 1.2d 486 


SRS 


Procedures 

No right to speedy trial since not a criminal prosecution 

Certification burden of proof is clear and convincing 

Hearsay is permitted at revocation, not at certification 

New hearing if lawyer not advise child of right to testify 

Police reports are admissible 

Failure to provide a transfer hearing prior to return of indictment was a defect 
Juvenile challenges transfer to adult court on murder charge 


R2ZSZPEe 
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Generally 

Contempt not to pay court order though discharged in bankruptcy 
Failure to have children visit requires full contempt hearing 

Must find that contemnee had ability to pay at date of hearing 
Must hold hearing before making disposition of child's contempt 


Custodial Arrangements 

If parents cannot cooperate, terminate joint custody 

Can award custody to well-bonded foster parent over father 

Joint custody possible despite hostility if can cooperate 

Alternating custody every three years is abuse of discretion 

Error to cancel joint custody just because mother moved to England 
If joint custody parent moves, each must prove best new arrangement 
Joint custody is preferred unless it is proven unworkable 

Must prove parental cooperation to shift from sole to joint 
Jurisdiction to award custody lost if either parent dies 


Custodian's Rights 
Discussion of issues in custodial parent's move to distant state 
Cannot order mother to tell child father not harassing them 


Generally 
Foster parents have no constitutionally protected rights 
Can change name if in child's best interests 


Modification 
Contempt to move away against decree, factor in custody change 
Though temporary custody for three years, must still 

prove change needed 
Can change custody for using forty lashes for religious discipline 
Bifurcate need for custody change and new placement 
Visitation change by state without jurisdiction is nullity 
Change because living with girlfriend only if detrimental 
No change because child wants and other home more stable 
To change custody; changed circumstances and child's need to change 
Seventeen-year-old's dislike of rules not basis to change custody 
Factors to consider indeciding whether to change custody 
Change custody if custodian blocks other parent's religion 
Parents have burden of proving child can be safely returned 
Home schooling not in best interests 


Preferences 

Foster parents, though psychological parents, have no right to intervene 
Must interview even very young child for his preference 

Whether to interview children and extent is up to trial court 

Blood relatives have no preference for adoption 

Caring person may be "de facto” parent with some parental rights 
Can separate siblings who have little in common 

Where siblings have little in common, they can be separated 
Older child's preference near binding 

If all else is equal the considered choice of a child predominates 
Religion factor in custody if show mental or physical harm 
Mother's husband may seek custody if knows child 

Can infer that future conduct may be like past conduct 

Natural father has paramount custody rights 

Natural parents’ interest in child superior 
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& Procedures 


Custody jurisdiction never lost NE.2d 435 
Twelve factors for consideration in custody decisions NYS.2d 760 
Secondary state must find jurisdiction before change custody SW.2d 260 
Juvenile court must yield to divorce custody order $0.2d 913 
Jurisdiction lost by definite move to another state SW.2d 759 
Juvenile court has broader focus so its orders control family court CalRptr.2d 208 
Nine factors to be considered in determining custody P.2d 937 
If child never in state, no custody jurisdiction P.2d 829 
Listing five children estops denial all five aren't husband's CalRptr.2d 245 
Foreign country has same UCCIA standing as a sister state P.2d 172 
PKPA controls UCCJA. Child's home state decides all custody A.2d 890 
Ruling on interstate custody dispute SO.2d 1029 
Trial court should not have exercised jurisdiction over a child custody matter SW.2d 508 
What is a child's “home state” under Uniform Child Custody Jurisdiction Act? 420 SE.2d 225 


BassSQsonesae 


< 
> 


DELINQUENCY 


Causes 
Not contributing to provide nonrestrictive shelter 


Generally 
Cannot convert CHIPS to delinquency so as to open up resources 579 
Right of access to courts for incarcerated juveniles 969 


DETENTION 


Duration 
Can extend for good cause if granted before time expires 


Generally 

No police detention interview until court advises of rights 
Justifying findings if more strict than staff assessment 
Can use detention as a response to probation violation 


Places & Methods 
Cannot punish detainees by having them wash squad cars 775 FSupp 
Special Master investigation for detention guidelines and rotation of judges 420 SE.2d 


DISPOSITION HEARING 


Evidence 
Judge cannot hear anything child does not hear CalRptr 
Can dispense with psychological evaluation if not needed NYS.2d 


Findings & Order 
Statute can require recommendations from a committee before placement NE.2d 
Can place in residential setting if child needs structure NYS.2d 


Violation & Revocation 
Can revoke probation for but not petition offense done after eighteen 407 SE.2d 


DISPOSITION METHODS 


@ isencraty 


Juveniles do not get good time as adults do 598 SO.2d 1003 AL 
Adult sentence enhanced based on juvenile 967 F.2d 530 FL 
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Placement 

Can use religious facility if religion not taught P.2d 297 
Individualize the treatment P.2d 1128 
Seven years confinement may be least restrictive alternative S$O.2d 702 
Cannot use the county jail for juveniles $O.2d 919 
Can enjoin a foster home which court finds is detrimental NYS.2d 756 


Powers of the court 

Probation condition must relate to crime and the future CalRptr 16 
Cannot order child into religiously-oriented program SO.2d 648 
Commend judge for investigating sex charges at facility SE.2d 485 
If revoke for new offense, same proof as at trial P.2d 895 
Court can review any placement it orders CalRptr.2d 438 


Punishments & Consequences 

Can use detention in segments with progress hearing before each 
Fines must be paid to county, not to a charity 

Juvenile challenges the state's determinate sentencing statutes 


Restitution 

Statute can make parents liable for damages by their son 599 A.2d 886 
Can invade social security to pay restitution 82 P.2d 499 
Probation can decide restitution amount if child agrees 3. CalRptr.2d2499 
Cannot delegate determination of amount of the restitution 8 CalRptr.2d 412 
Can order future payment if child presently unable to pay 830 P.2d 484 
Restitution amount not subject to cross-examination 831 P.2d 789 


DISPOSITION PRINCIPLES 


Generally 
Court has power to require its treatment orders to be carried out 407 SE.2d 


DIVORCE & DISSOLUTION 


Generally 

Separation contract binds court except as to child or if unconscionable 
Set attorney fees on time, difficulty, usual charge, etc. 

Where both parties are in prison, divorce may be by deposition 

Better to award attorney fee for appeal after the appeal 

Cannot require prerequisites for hearing motion 

There being no spousal immunity, cannot order tort indemnification 
Spouse can sue spouse for emotional distress if outrageous 

Husband's impotence and wearing female clothes are divorce grounds 
Court should not allow needless and expensive procedures 

Parties usually bear their own costs 

Parties contracts only bind court as to alimony increases 

Can find neither party provoked but both provoked other 

Persons earning 50 cents a month net cannot afford filing fee 

Award fees and costs according to need, not who wins 

Venue is in county where couple last live together 

Trial judge erred when he held there was no social worker-client privilege 


Jurisdiction 

Court jacked all jurisdiction if wife bigamous 

Death in mid proceedings ends court's jurisdiction 

Thirty-day time before holding divorce hearing is jurisdictional 
Cannot terminate parent's rights in a divorce decree 
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DOMESTIC ABUSE 


597 A.2d 567 


GUARDIANS AD LITEM & CASA 


Appointment 
Same person cannot be both guardian and lawyer for child 


Discharge 
Removal of guardian ad litem appointed to represent 213 children 


Generally 
CASA is not a party so separate rights and limitations 


Powers & Duties 
On remand, guardian can review record in lieu of new trial 
Guardian has right to present evidence as to placement 


Generally 
To terminate Indian prove damage beyond doubt, unfitness clearly 
r attempts to use Indian Child Welfare Act to invalidate placement 


821 
822 


INDIANS 


480 NW.2d 
833 P.2d 


INTAKE AND DIVERSION 


Generally 

Must hold statutory intake conference even if charge denied 
To get family presence, continue meeting beyond statute time 
Not required to use if child needs more than it can provide 


Recusance 
Must recuse if show gender bias 


Powers 
In uncomplicated case can rule immediately without advisement time 


Appointments 
Can use public lawyer to collect support though not on welfare 
If consent can appoint child's lawyer though issues stipulated 


Fees of lawyers 

Determine fee according to difficulty of case, etc. 

Antenuptial contract cannot waive alimony or lawyer's fees 
@: for "Costs and Other Relief" insufficient for lawyer fees 

In divorce action cannot order wife's fees in dependency action 

Must have hearing to determine fees 

Can require spouse to pay pro bono divorce lawyer's fees 

Cannot reserve fee decision until party has money 


599 
602 
587 


JUDGES 


413 


LAWYERS 


Feb 
Aug 


52 


Apr 116 

Feb 75 
May 147 
May 138 
June 161 
June 162 
June 162 


SW.2d 146 
SO.2d 776 
SW.2d 223 
CalRptr.2d 690 
NE.2d 1216 
CalRptr.2d2365 
SO.2d 1100 


aOsOnuas 
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No costs for bringing unneeded lawyer from a distance 
Charge lawyers fee to party whose intransigence caused fees 
Can award divorce lawyer's fees even though client deceased 
Set fee on several bases, not just time spent 

When property settlement equitable, parties pay own lawyers 


Generally 

Not entitled to lawyer at dependency hearing 

Can deny continuance to study report if not affect outcome 
Can proceed without lawyer who is three hours late 


Role of Lawyers 

Lawyers for abused children must be empathetic with social workers 
Child's lawyer must present child's wishes and own analysis 
Attorney must be present with law student with critical 


Free Speech 
Violent videos statute unconstitutional 968 F.2d 


MIRANDA WARNING 


Comprehension 
Miranda waming must be understood by particular child 


Generally 
If arrest or warning challenged, must hold hearing 


Persons needed 

Do not need to advise child of right to talk to parent 
Miranda to mother not necessary for statement to her 
Mother not need to understand rights if not consulted 


Time Factor 

Twenty minute consultation with father sufficient 576 NE.2d 
Twenty minute conversation with mother sufficient for Miranda 580 NE.2d 
Miranda after incriminating statement is invalid 576 NYS.2d 


PARENT CHILD 


Generally 
Child's interest in rent-stablized apartment 


Injury 
Emotional distress of parent SE.2d 260 
Delivery injury emotional distress for mother CalRptr.2d 615 


PATERNITY 


Generally 

Divorce support order necessarily decides paternity 

Paternity decision in divorce decree not binding on third party 
If wedlock birth, no paternity suit unless good for child 

Not estopped to deny paternity though not raised at divorce 
Guardian ad litem for child if paternity at issue 
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Interested illegitimate father has rights though mother married 7 CalRptr.2d 460 Sept 233 
ather with no biological and personal relationship of deceased child is not 
entitled to a monetary award 603 SO.2d 206 Dec 315 


PETITION & NOTICE 


Content 
CHIPS petition must give same detail as criminal complaint 


Generally 
Time for trial begins when juvenile, not his lawyer, was served 


Time to File 
Adult time for filing indictment not apply to juvenile 478 NW.2d 
For late petition, discipline clerk instead of dismissal 601 A.2d 


PORNOGRAPHY 


Child 
Constitutional challenge to federal law enacted to combat pornography 794 FSupp. 412 D.C. 


PROBATION OFFICERS, CASEWORKERS & ADMINISTRATORS 


Generally 
A social history is important to the disposition CalRptr.2d 438 


Liabilities & Immunities 
Failure to disclose foster child's violence 485 NW.2d 180 


PROPERTY DIVISION 


Agreements 

Prenuptial contract binding if freely, knowledgeably entered into 
May set aside settlement agreements if unconscionable 

Trial court's disposition of property not set aside 

Challenge of prenuptial contract 


Evaluation 

Goodwill must have cash value. Evaluate by capitalizing excess earnings 

To be deduction, taxable event must flow from court's order 

Can use asset-based valuation for closed corporation 

Goodwill of non-lawyer practices can be evaluated 

Evaluate pension by "immediate offset" or “deferred distribution" 

A stipulation that properties are equal is not binding 

Evaluate property as of date of trial or re-trial if remanded 

Cannot enjoin property sale unless showing other spouse hurt 

Evaluate I.R.A. without deducting taxes or withdrawal penalties 

Cannot enjoin stock sales if husband lives by investing 

Evaluate pension by “total offset" or "reserved jurisdiction" 

Evaluate pension at trial or payment, not separation date 

Can impose trust for child on parents’ property 

A year-old real estate appraisal was adequate 

Appraise different types of property at different times 

Use "deferred distribution” for pension exceeding other marital 

Paying father below market for business is sale not gift 
@:: proved alleged dissipation was for reasonable expenses 


Generally 
Guardian necessary if child has property interest 406 Feb 64 
Property should be distributed equally if no reason for inequality SO.2d 353 FL July 195 
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Aug 


Oct 
Oct 


Separate action lies to divide property reasonably omitted 
Cannot award property to pay wife for nursing sick husband 
The court will protect a Jewish wife from the "Get" 


258 


Procedures 

Execution, not contempt, is proper way to enforce money distribution 
Hearing needed for temporary award of condominium 

Show compelling circumstances for financial disclosure order 

Joint tenancy should be avoided in property distribution 

Cannot restrain use of property unless loss threatened 

Include cohabitation time in setting length of relationship 

Invade non-marital property if equity requires 


RR2G228 


Types of Property 

Personal injury settlement is marital property unless proven personal 408 

Pension share excludes addition due to higher rank since divorce 583 

Should not require guarantee of note of third party decreed to spouse 472 

Preferable to distribute pension by lump sum now 407 

Skills in a specialty acquired during marriage are a marital asset 573 

Lien on homestead unenforceable until emancipation is support, not property 473 

Property indistinguishably commingled is marital 576 

Residence to custodial parent while children are minors 574 

Pension lost by committing crime not marital property 575 

A gift which husband gave to wife is not marital property 588 

If practice not established value license and practice separate 576 

Not unjust taking of property to bar husband from house 599 

Corpus of trust created to reduce marital property is marital 477 

Disability pension is marital property if deferred compensation 577 

Disability pension portion that is deferred pay is marital 583 

Right to tort action is marital if injured while married 412 

Lottery ticket may by marital property 599 

Non marital becomes marital if put in joint account 412 ‘ 786 
Property acquired during premarital cohabitation is marital 600 . 512 
Unexercised preemptive stock purchase right not marital 600 ; 891 
Note not made marital by using payments for marital purposes 821 : 579 
Transferring separate property to joint tenancy is deemed a gift 823 A 161 
Money as mother's life insurance beneficiary is nonmarital 823 / 1387 
Medical degree and license are not property 413 , 731 
Contingent fee agreement too remote to be marital property 414 ‘ 474 
Property remains nonmarital though sold and replaced 588 , 321 
Calves born during marriage to nonmarital cows are marital 824 , 520 
Gift put in jointly used account presumptively marital 596 ‘ 1243 
Award of military pension includes same percentage of COLA 828 5 601 
Don't give husband's partnership interest to unwilling wife 484 NW.2d 522 
Division of former husband's life insurance 10 CalRptr.2d 334 
Removal of state court's jurisdiction to divide military disability benefits 832 SW.2d 714 


$2222562222-5258n5 


928886z 


dO¢emSe 


RECORDS 


Access 

Cannot get co-defendant records of facts since already know NYS.2d = 559 
Can make records available with names blinded FSupp 563 
Reporter denied access to abusee's records CalRptr.2d 504 


Generally 
Can require child to give DNA sample 474 


REFEREES 


Review by Judge 
In reviewing referee, must make independent judgment on the record 
Judge can accept, modify, or reject referee's findings 
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& SCHOOLS 


Athletics 
Extra-curricular athletic suspension 


Education of the Handicapped Act 
Education of the Handicapped Act 


Intergration 
Court closes black school 


Liability 
Liability standard for school bus SE.2d 858 
Negligent investigation liability CalRptr.2d 527 
Immunity from tort liability for exposing students to friable asbestos SW.2d 760 
Court finds school's connection with child's alleged sexual assault is too 

remote to hold school failed to protect attacked student's rights FSupp 1405 
Students failed to show conspiracy on the part of the school to deprive 

them of equal protection F.2d 1364 


Religion 
Clergy can't pray at graduation S.Ct 2649 
Voluntary condom program NYS.2d 406 


Teachers 
Student seduced by teacher 417 SE.2d 


& SEARCH & SEIZURE 


Generally 

Cannot search curfew violator because cannot arrest NW.2d 546 
If juvenile consents as part of probation, may be made without other grounds CalRptr.2d 214 
Child cannot expect privacy in mother's bedroom SO.2d 695 
Search consented to as part of probation must be reasonable CalRptr.2d 678 


STATUS OFFENDERS & CHINS 


Disposition 
Denial of deposition harmless if it would have changed nothing 


Generally 
Cannot require parent to pay foster care if not told of hearing 588 
Dismiss rather than enmesh in system for learning problem 582 


SUPPORT 


Agreement 
No consideration required if court approves separation agreement ; May 


Amount 

Father entitled to credit for social security paid to child 

Support for later child should not exceed support for earlier child 

lay be required to support estranged child in college 

@:..::. health costs part of support so cannot order extra 

Can use contingency fee in support collection 

Can increase support due to inflation and needs of child 

No support beyond majority 

Improper use of UGMA 


Feb 
Feb 
Mar 
Sept 
Sept 
Oct 
Nov 
Nov 


Zzse23sa 
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Defenses 

Payment is nature of support are not discharged by bankruptcy 
Parental intent determines emancipation 

Cannot contract away support obligation 


Enforcement 

Order for support pending trial is not appealable 

State where separation agreement signed can enforce support elsewhere 
Cannot consider later spouse's income. Can consider later natural 
child not step children 

Contempt cannot be in futuro, criminal if fixed term 

Use civil proceedings to collect money amount 

Income withholding requires due process 

Contempt commitment order must give details 

Sentence for contempt without hearing if no fact dispute 


2524 6s 


Factors to Consider 

Cannot consider later spouse's income. Can consider later natural 
child, not stepchildren 

No support for child partly living on own without parental control 

For college support must set length and academics 


Generally 
If obligor can take Fifth, but then may disregard his pleadings 
House payments until child eighteen is support, not alimony 


Income Included 

Workers Comp included for support if medical expenses caused by injury 
Cannot annualize the earnings if vary heavily with economy 

Workers compensation can be figured into support 


Modification 

No support reduction because of drug use 

Give credit if child moved to live with payor 

Support will not be reduced because obligor committed crime 
In proceeding to enforce support, cannot modify the support 


Persons Obligated 
Consent to adoption may not end support obligation 412 SE.2d 257 
No child support if adoption withdrawn 831 SW.2d 684 


TERMINATION OF PARENTAL RIGHTS 


Best Interests of Child 
Stability of adoption is preferred to parental visits in foster care 
Cannot consider child's interests until parents found unfit 


Effect of Termination 
Termination is total, no visiting rights to see child 


Generally 

For termination, unknown father may not be "parent" NYS.2d 783 
Terminated parent will not be heard as to placement NE.2d 107 
Must first show no benefit from contact with mother CalRptr.2d 627 
Infertile couples challenge state's Surrogate Parenting Act NW.2d 484 


Grounds 


Terminate if not work on plan NE.2d 78 
Can terminate if abandoned even though child bonded to mother SW.2d 279 
Can admit neglect order though lesser burden required for it CalRptr.2d 869 
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To terminate Indian prove damage beyond doubt, unfitness clearly 
@: terminate though mother has adhered to plan 

Abandonment to leave child indefinitely with little contact 
If adoptable shown convincingly, lesser burden for unfitness 
Natural parents challenge termination of their parental rights 


Notice 
Can judicially notice prior termination 


Procedures 

Default must be proven with factual evidence 

The child's guardian ad litem can take an appeal 

Can terminate only one parent 

Amending to add child requires service as new petition 

There is no right of confrontation in termination 

Can terminate though treatment is progressing 

No right of confrontation so in camera interview allowed 

Can judicially notice prior file expect hearsay 

Cannot amend to allegations respondent is not prepared to meet 
For Indians, different federal and state burdens of proof 
Consider extended family before terminating 

Adequate confrontation in TPR hearing if lawyer cross-examine 
Cannot terminate parent's rights in a divorce decree 

Cannot delay hearing, take evidence off record, delegate 

Must consider relatives and friends before terminating 

No continuance to rehabilitate if past efforts squandered 

Private parties may bring termination petitions 


Siblings 
Efforts should be made to preserve sibling relationship 


oluntary Surrender 
Not abandonment to sign voluntary surrender to name couple 


830 


TRIALS 


Burdens of Proof 
Failure to prove prima facie case of criminal mischief against petitioner 


Child Witnesses 

Statements to social worker admissible if child testifies 

Child can testify at counsel table 

Leading questions permitted for child on embarrassing matters 
Due process of parents violated by video 

Closed-circuit testimony not allowed 


Discovery 
Inherent power to force defense to disclose same as state 


Evidence 

Statements to therapist can validate out-of-court statement 

Fair preponderance to prove need for long-term foster care 

Can take judicial notice of previous file on child 

Can only order and use psychological reports if relevant to custody 

No reverse because court will disregard improper evidence 

Can use leading questions for thirteen-year-old sex victim 

Trial court's decision to suppress oral and written statements overturned 
Tipster gave enough details to support legal detention of cocaine dealer 


Br enerary 


No jeopardy if separate offense elements or single disposition 
Can deny continuance if no valid reason for it shown 
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Jury 
Harmless error for court to not instruct jury that witness was an accomplice 


Persons Present 
Co-defendant not unavailable by assuming he would take Fifth 
For offense in schoolroom can subpoena names of all present 


Plea Bargaining 
State can reject plea bargain if disposition illegal 
Can accept plea without warning of all dispositions 


Public Trial 
Exclude press if identification likely 


Speedy Trial 
Statutory time frames are directory not jurisdictional 605 A.2d 515 
Cannot dismiss case just because it is old 8 CalRptr.2d 653 
Prosecutor must try to get detained Respondents to trial 583 NYS.2d 1007 
Order extending speedy trial period due to exceptional circumstances 

must be issued before speedy trial period has run 601 SO.2d 283 


VISITATION 


Conditional & Restricted Visits 
Religious modification only if it harms child 


Duration & Frequency 


If mother moves, father gets extensive visitation 


Modification 

Cannot move eighty miles away if noncustodial parent visiting daily 
Cancel visitation if it impairs emotional development 

Deny move if loss of visits harms child more than money gain 


Right to Visit 

Can deny custodial spouse visit during other spouse's extended visit 

Can let remote relative visit in foster care if have had custody 

By statute may allow step--grandmother to visit over parent's objection 
Can bar all visitation by parent if in child's best interest 

Grandparents entitled to visitation when grandchild born out of wedlock 


Obstructing Visits 
Custodial parent and child may relocate if visitation privileges are 
detrimental to the child 418 


VOLUNTEERS 


Generally 
Volunteer challenges termination of his position 972 F.2d 1129 


WELFARE 


Eligibility 
Injury award doesn't affect AFDC 
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